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To the Media

In 2005, Brain Chevalier was convicted of a crime he did not commit.  A proper investigation was done and he did receive a fair trial.  Sometimes a fair trial is not enough as witnessed by the many people freed from prison as the result of a DNA test.  DNA was not an issue here.

Brian was found guilty of kidnapping a woman (restraining her in her own home) BUT he was found NG on the assault and rape charges that she alleged happened during that time.  Investigating and prosecuting these “he said-she said” cases is difficult. When two people are alone and have sex there will be a DNA and other evidence.  If the woman has a change of heart, wants revenge, or is caught by a boyfriend/spouse it can easily become a rape.  Here she was caught by the estranged husband, a divorce was in the works and custody of the daughter (with the husband) was a critical issue.

In this case, there was sex and an overnight visit, and the victim’s estranged husband came to the home unexpected in the morning.  Nothing was said to him and after he left, Brian left and the victim went to breakfast with her mother and then to the police.

While teaching a class on Statement Analysis I was given a copy of her statement.  It was analyzed by me and Dan Dumaine a private investigator and  former State Representative.  It was obviously a highly deceptive statement.

Dan and I then contacted Brian, as we had never met him.  His version of that night is exactly the same as my analysis.  Her written statement begins with:

“5:20 PM on 12/29/03  I arrived home and let myself into the locked basement door. On closing it behind me Brian  XXXXX surprised me from behind an other internal door of the basement”

Yet the police investigation revealed this was not possible as there were undisturbed items leaning against that entry door.  She then gave them a different version.  A copy of her statement and the analysis is enclosed.

Later, at the end of the statement she then tells us:

“My estranged husband was not pleased that I had violated his homestead by permitting Brian in. “

In her own words she slips and tells us she permitted him in. In the beginning he had broken in and surprised her.



Her statement ends with:

“At about 2:30 PM we all got into my Jeep and took him to his truck and parted ways. My daughter and I went straight to my mom’s house in Peterborough and then came to Jaffrey to alert the police.”

Note the use of the word WE. We creates a partnership between two people.  There may be a “we” in a statement prior to an assault but there is no “we” (partnership) the eyes of the writer after a rape. That partnership is broken by the rape.

Missing from the written statement is that she and her mom went to McDonald’s before the police.

Statement Analysis is used by most of the law enforcement agencies in this State.  I have taught many of them. It is used by the FBI and taught at the FBI Academy.

Brian was not asked to take a polygraph test.  When I asked him, he readily agreed.  He passed.  Test result enclosed.

The statement analysis and polygraph results corroborate each other. 
NH uses the polygraph to put people in prison as part of Post Conviction Sex Offender Testing.

It is reliable enough for that but can not be used in Court. Brain is asking for a new trial and the State is opposing the motion.

DUTY OF THE POLICE AND PROSECUTOR……………………..and all of us.

Berger v. U.S., 295 U.S. 78, 88 (1935).
“………….. Attorney is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done. As such, he is in a peculiar and very definite sense the servant of the law, the twofold aim of which is that guilt shall not escape nor innocence suffer. He may prosecute with earnestness and vigor—indeed, he should do so. But, while he may strike hard blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring about a just one."
United States v. Wade, 388 U.S. 218, 256 (1967) (Justice White, concurring and dissenting).
“ Law enforcement officers have the obligation to convict the guilty and to make sure they do not convict the innocent. They must be dedicated to making the criminal trial a procedure for the ascertainment of the true facts surrounding the commission of the crime. To this extent, our so-called adversary system is not adversary at all; nor should it be. But defense counsel has no comparable obligation to ascertain and present the truth. Our system assigns him a different mission. He must be and is interested in preventing the conviction of the innocent, but, absent a voluntary plea of guilty, we must also insist that he defend his client whether he is innocent or guilty. The state has the obligation to present the evidence. He need not present any witnesses to the police, or reveal any confidences of his client, or furnish any other information to help the prosecutor’s case. If he can confuse a witness, even a truthful one, or make him appear at a disadvantage, unsure or indecisive, that will be his normal course. Our interest in not convicting the innocent permits counsel to put the State to its proof, to put the State’s case in the worst possible light, regardless of what he thinks or knows to be the truth”.

The Police and Prosecution did nothing wrong in this case. However in light of the doubt cast by this new evidence they should not oppose, rather they should support, a new trial.
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